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Introduction

Apprendi v. New Jer sey —to the surprise of many but not to Justice Thomas— announced
a “watershed change in condtitutiona law.”* The ripples of this recent Supreme Court decision are now
being fdt throughout the federa circuits, and will soon flood dl jurisdictions. Ultimately, litigation over
Apprendi may well top the high-tide mark formerly set by Bailey v. United States.?

At itscore, Apprendi concerns what facts condtitute a sentencing enhancement and what
facts condtitute an offense dement. Themyriad issuesraised by Apprendi cry out for adetailed, academic,
historica andlyss of the case, itsreasoning, and itsjurisprudentia lineage. Thisisnot that andysis. Readers
of The Champion caninstead |ook forward to an upcoming article on Apprendi, Jones, and enhancement
factors by one of the nation’s leading authorities on the issue, Assstant Federal Public Defender Timothy
Crooks. Thisprimer isonly one of the first of many detailed articles sure to come on this interesting, and
controversia, new case.

The present article instead poses tenbasic questions and attemptsto providesomeanswers
or guidance. Assuch, it servesasaprimer on Apprendi, its sgnificance, and the opportunities the case

creates.® Whileit isimpossible to review every case that has dready been spun out of the flurry of post-
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Apprendi litigation, we will touchupon some of the notable decisions that suggest how trid and appellate
courtswill ultimately deal withthe decision. Itisacriticd time. Theimpact of Apprendi will be determined
in large part by the efforts of defense counsd. Our litigation will shape Apprendi’slegacy and structure
its condtitutional contours. Finaly, the article extals the virtues of the “ doubting Thomas,” Supreme Court
swing vote Justice Thomas who had the courage to openly question his previous vote in Almendar ez-
Torres*

1. What isApprendi ?

What isa sentencing enhancement and what is an dement for the jury? The SupremeCourt
has been grappling withthis question over the past severa terms, withdecisonsinJonesv. United Sates,
119 S. Ct. 1215 (1999) and Almendarez-Torresv. United Sates, 118 S. Ct. 1219 (1998) serving as
tremorsinthe lega landscape. The earthquake to the established principles came on June 26, 2000 when
afractured Court decided Apprendi. It isimportant to know what Apprendi considered, and what it |eft
for another day.

A. Case Analysis: Just the Facts

Charles Apprendi fired severa shotsinto the home of an African Americanfamily that had
recently moved into his previoudy al white neighborhood in New Jersey. He faced numerous charges,
including alegations of other shootings, possessing illega firearms and bombs. As a result of a plea
agreement, he plead guilty to counts of second degree possession of afirearmfor an unlavful purpose and
one count of third degreeunlawful possessionof anantipersonnel bomb. The second degree counts carried

a pendty of fiveto tenyears; the third degree count carried a pendty of threeto five years. Aspart of the
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agreement, the state sought to enhance the sentenceunder New Jersey’ s* hate crime’ provison. Apprendi
reserved the right to challenge this enhancement. The effect of the enhancement would be to increase the
sentence range on a second degree count to tento twenty years (doubling the exposure).  The requirement
for the enhancement was a finding by the trid court by a preponderance of the evidence that a defendant
committed the crime with a motive to intimidate a victim because of racid bias®

The indictment had no reference to the hate crime enhancement nor did it dlege any such
facts. The state nonetheless presented evidence of bias, which the defendant contested. The tria court
found that the acts were motivated by racia bias, and sentenced the defendant to twelve years on one
second degree count and concurrent shorter terms on the other counts.  Without the hate crime
enhancement, the court could only sentence the defendant to a maximum of tenyears onthe second degree
counts. Apprendi appedled. A divided New Jersey Supreme Court affirmed the sentence. The Supreme
Court then took certiorari.®

B. The Majority Opinion: Even Stevens

The Court reversed in a five to four opinion. Justice Stevens delivered the magjority
opinion, which was joined by Justices Scaia, Souter, Thomas and Ginsberg.  Concurring opinions were
filed by Justices Thomas and Justice Scadia. Dissenting opinions were written by Justices O’ Connor and
Breyer. Each of the opinions carry important repercussions, which the Court recognized will vibrate
through federd and state guiddine sentencing and in the capital context .

The Court hdd the state hate enhancement uncondtitutiona on two grounds. Firdt, the

enhancement alowed ajudge, and not ajury, to decide the issue of motivation. Second, thisfinding was
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by a preponderance and not by beyond a reasonable doubt. The Court undertook a historical overview
of the important role a jury plays as a guardian against governmenta tyranny and oppression. It aso
stressed the importance of the highest possible finding in acrimina case where liberty, to say nothing of
one sverylife isat stake.” Theserights, protected by the congtitutiona guarantees of due process and the
right to ajury, “indisputably entitte acrimina defendant to a*jury determination that [he] is guilty of every
glement of the crime with which heis charged, beyond a reasonable doubt.’”®
The Court then dealt with the ditinction between dements of the offense and sentencing

factors. It recognized that this is a reatively recent digtinction, and that historicaly courts had scant
discretionin sentencing except to determine a sentence within a specified range acting under itsdiscretion.
The role of the courts regarding sentencing changed with the introduction of sentencing factors.
Nonetheless, the Court here reemphasized that due process and jury protections did not only go to guilt
or innocence, but aso involve the length of sentence® In so ruling, the Court stated:

Other than the fact of a prior conviction, any fact that

increases the pendlty for a crime beyond the prescribed

statutory maximum must be submitted to a jury, and

proved beyond areasonable doubt. With that exception,

we endorse the statement of the rule set forth in the

concurringopinions of [Jones): “[1]t isuncondtitutiona for

a legidature to remove from the jury the assessment of

facts that increase the prescribed range of penalties to

whichacrimind defendant is exposed. It isequaly clear

that such facts mugt be established by proof beyond a

reasonable doubt.”*°

To reach this halding, the Court had to distinguished its earlier holdings inMcMillan v.

Pennsylvania® and Almendarez-Torres. The Court narrowed McMillan, whichdedt withamandatory
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sentence for use of a firearm in a state guiddine sentencing scheme. McMillan, explained the Court,

dlowed a sentencing court to find those facts by a preponderance that impose or increase a mandatory
minimum so long as thet sentence fdls within the statutory maximum sentence for the offense. The Court
conceded that “it wasarguable that Almendarez-Torreswasincorrectly decided.”*? The Court hesitated
in flatly overturning it, asit could be limited as*a narrow exception” dueto the nature of recidivism asa
factor consdered by judgesin sentencing, and the circumstances of that case, wherethe defendant did not
chalenge the prior convictions but acknowledged them.™® It is questionable, as will be discussed below,

whether these remain viable digtinctions'*

C. Concurrences

1. The Congtitutional Right to a Jury Means What It Says.

Justice Scalid s concurrence reiterates his prior pogtions in this area, that enhancements
are dements that must go to the jury. His concurrence emphasizes the condtitutiond role of the jury and
the key role it plays asabulwark againg the might of the state. Justice Scalia has no patience with Justice
Breyer’ sdissenting view that judges, rather thanjuries, are better Situated to parse, weigh and evauatethe
sentencing factors.®®

2. The Virtues of a Doubting Thomas.

Justice Thomeas plays a pivotd rolein the Court’ s enhancement jurisprudence. In a concurring
opinionJustice Thomas admits that he was wrong in Almendarez-Torres, where he wasthe deciding fifth
vote for the mgjority.'® He hasreconsidered hisvote, and now believesthat al dements which impose or

increase punishment must go to thejury. Thiswould include the very prior convictions, or recidivism, that
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was the enhancing factor in Almendarez-Torres.r” Justice Thomas, to support this conclusion, undertook
a long and exhaudtive historical andyds of jury dements and sentencing enhancements over the past
centuries. After exhaudtibly reviewing the development of sentencing enhancements, Justice Thomas now
doubts the wisdom of past Court precedent dlowing ajudge, rather than ajury, to decide enhancements
increasing punishment.

Justice Thomas explained his reasons for a broader reading of the Condtitutiona rights

recognized by the mgority:

a Firg, itisirrdevant to the question of which facts
are dements that legidatures have dlowed
sentencing  judges discretion in - determining
punishment.

b. Second, and related, one of the chief errors of
Almendarez-Torres - an error to succumbed -
was to attempt to discern whether a particular
fact is traditiondly (or typically) a basis for a
sentencing court to increase an offender’s
sentence. For thereason | have given, it should
be clear that this approach just defines away the
real issue. What mattersisthe way by which
a fact enters into the sentence. If afact is
by law the basis for imposing or increasing
punishment - for establishing or increasing
the prosecution’s entitlement - it is an
element. (To put the point differently, | am
aware of no historical bassfor treatingasa
nonelement a fact that by law sets or
increases punishment.) When oneconsiders
the question from this perspective, it is
evident why the fact of a prior conviction is
an element under arecidivism statute.
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C. Third, | think it clear that the common-law rule
would cover the McMillan dtuation of a
mandatory minmumsentence. . . .[H]is expected
punishment has increased as a result of the
narrowed range and that the prosecution is
empowered, by invoking the mandatory
minimum, to require the judge to imposea higher
punishment than he might wish, i.e. minimum
mandatory triggers are el ements of the offense.'®

Asfor theimplication for capital punishment, Justice Thomas Sated:

Findly, | need not in this case address the implications of
the rule that | have stated for the Court’s decision in
Walton v. Arizona. Walton did approve a scheme by
which a judge, rather than a jury, determines an
aggravating fact that makes a convict digible for the death
pendty, anthusdigiblefor agregter punishment. Inthis
sense, that fact isan dement. But that scheme exidsina
unique context, for in the area of capitd punishment,
unlike any other area, we have imposed special
condraints on a legidature' s ability to determine what
facts hdl lead to what punishment-wehaverestricted the
legidature' s ability to define crimes. Under our recent
capita-punishment jurisprudence, neither Arizonanor any
other jurisdiction could provide-as, previoudy, it fredy
could and didthat a person shadl be death digible
automaticaly upon conviction for certain crimes. We
have interposed a barrier between a jury finding of a
capital aime and a court’s ability to impose capital
punishment. Whether this digtinction between capita
cimes and dl others, or some other disinction, is
aufficdent to put the former outside the rule that | have
stated is a question for another day.°

Jugtice Thomas switch here and in Jones makes a 0lid block of five votes indined to

construe any aggravaing facts as an dement to go to the jury. Theimplication of this new mgority is to
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cdl into question every sentencing enhancement.
D. TheDissents
1. What Hath Thomas Wrought, or, Why Is Death Different?

Justice O’ Connor in her dissent decries what she sees is the muddled analysis of the
magority and the faulty history of Justice Thomas's concurrence.  Justice O’ Connor would uphold the
sentencing enhancements because the core eementsfor convictionwerefound by the jury. Oncethe State
has proved quilt of the underlying offense beyond areasonable doubt, constructiond requirements have
beenmet. Towardsthisend, Justice O’ Connor discussesWalton and the capital jurisprudence, wherethe
Court has upheld judge sentencing to death once a jury has found guilt of first degree murder beyond a
reasonable doubt. The weighing and baancing of aggravating and mitigating factors thet lead to a death
sentenceis questionable, to her and the dissenters, inlight of the mgority’ sopinion. Justice O’ Connor also
takesto task the efforts of the mgority to distinguish past precedent. Using McMillan asaguide, Justice
O’ Connor observes that dl a state has to do now is to increase the maximum ranges, and make
enhancements a mandatory minimum or sentencing floor if the facts are found by the court. Moreover, if
the mgority’ sopinionistakentoitslogica conclusion, the legidature could removedl sentencing discretion
if an offenseisproved. How, asks the dissent, can the distinctions now be drawn between jury elements
and sentencing factors.

2. The Guideline Sky IsFalling.

Judtice Breyer in his dissent cannot find in the Condtitution the requirement that al facts

must go to the jury. He bemoans the results of the Court’ s rulings, which call into question al sentencing
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systems where ajudge must determine facts, and wonders whether the courts canwithstand the deluge and
ded with the uncertainty this decison will unleash. To Justice Breyer's mind courts are better able to
handle the weighing and balancing of sentencing factors than juries and should so be trusted — a position
mocked by Justice Scdia. For Justice Breyer, the Condtitution is not offended if, after aconviction on a
case or generd offense, a judge and not as jury finds that a sentence’ s maximum must be increased due
to a specific sentencing fact.

2. How isApprendi Different from Almendarez-Torresand Jonesv. United States?

A. Distinguishing Apprendi from Alemendarez-Torres and [Nathaniel] Jones.

Modern sentencing factor or enhancement history beings in 1986 with McMillan v.
Pennsylvania.?? In McMillan, the Court, in an opinion authored by Justice Rehnquist, held that facts
which increase a atutory minimum — such as possession of afirearm — can be determined by the judge
as sentencing enhancements. The statutory maximum was not exceeded; the floor wasinstead raised. In
so holding the Court looked to Patterson v. New York for support that not al facts that increased the
severity of punishment had to be proved beyond a reasonable doubt.”® McMillan was the precedential
foundation for guiddine sentencing with aggravating factors.

Over ten years later, McMillan 4ill seemed to hold sway when the Court decided
Almendarez-Torres. Almendarez-Torresdedt withthe issueof illegd re-entryunder 8 U.S.C. § 1326(a)
and whether the indictment must alege a defendant’ s prior “aggravated felony” convictioninorder for an
enhanced sentence under 8 U.S.C. § 1326(b)(2).>* The Court, in a five to four decision, held that §

1326(b)(2) merely created a* sentencing factor” and need not be pled in the indictment. In reaching this
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decision, the Court, in an opinion authored by Justice Breyer, pointed to severa factors:.

1. The relevant datutory subject matter was recidivism
which was a traditiond factor that is consdered in
sentencing®;

2. The language linking the dmple offense and the
enhancement indicated an interdependency and linkage
between the two and tha neither was standard low

offenses’®;

3. The incdluson of the word “pendties’ in the title of the
Statute;?’

4, The Court would not deem Congress to have created a

typeof unfarnessfor the defendant that would result from
requiring his prior convictions to be prove before the

jury®.

The Court in Almendarez-Torres also rejected a number of other arguments in favor of
congtruing 8 1326(b)(2) asaseparate offense. The Court would not find a separate offenseto be created
by the magnitudeof anincreased maxim authorized sentenced that resulted fromthe enhancement. Indeed,
the Court found that the enhancement, from two yearsto fifteenyears, wassmilar to other enhancements
that lower courts had vdidated. The Court aso did not find that subsequent amendments to § 1326
changed the nature of the enhancement. Laslly, the Court did not believe that the Satute was amenable
to “congtitutional doubt and any other reading besides an enhancement.”?

The dissentsin Almendarez-Torres looked askance a thetest. It saw thetest asjust a
means of gripping ajury of the traditiona role of findingthosefacts that increased the defendant’ s maximum

statutory pendty. Why, they asked, have this test when the common-law practice was to give the jury
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those dements that sSignificantly increase punishment?® It wasaquestion that would be posed againinthe

next term and answered in thair favor.

The McMillan edifice was undermined the very next term. In Jonesv. United States, the
Court considered the car jacking statute found at 18 U.S.C. § 2119, The issue was whether a statute
that had enhanced pendtiesfor “serious bodily injury” and “ death resulting” were sentencing enhancements
or separate offenses with additional elements. The Court held that they were separate dements, with the

four dissentersjoined by Justice Thomas, who had beeninthe mgjority in Almendarez-Torres. The Court

focused on the following factors.

1.

Jones led to numerous chalenges to sentencing enhancement statutes.®  All of these
chalenges were unsuccessful. Courts chose not to extend Jones beyond itspecific car jacking statuteto,

for example, the drug Statutes, because the Supreme Court seemed to limit itsinquiry to that one Statute.

The statute’ s “look” indicated anadding of eementsto a
principle offense in the first paragraph.  This “look” hed
steeply higher pendties that were linked to the specific
additional dements®

The gatute itsdlf, while it did have increasing pendties
with additiona eements, had to be read together. The
elements could not, by themsalves, tand done.*

The Court found that traditiondly Congress and state
legidatures have treated dements suchas* serious bodily
injury” as defining elements of agregter offense, such as
aggravated robbery.3*

The Court then adopted the possibility of a different
reading, invoking the doctorate of congtitutional doulbt,
which it had rgected in Almendarez-Torres.®
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As the Court stated, Jones “does not announce any new principle of conditutiona law, but merely
interprets a particular federd dtatute in light of a set of condtitutional concerns that have emerged through
asaries of our decision over the past quarter century.”’

What adifference a Supreme Court termmakes. Before deciding Apprendi thisterm, the
Court considered Castillo v. United States®. Castillo proved to be an interesting segue from Jones.

InCastillo, the Court considered whether a“meachine gun” ina18U.S.C. §924(c)(1) prosecution
was an offense dement for the jury. The Court, 9-0, found that it was. Such a fact was integrd to the
offense of illegd use, and 0 had to be proved beyond areasonable doubt. An unanimous Court held it
was not amply amatter of law, amere technicdlity.

Apprendi took the next step. The Court went beyond a statute-by-statute exegesis and
interpretationand laid down agenerd rule. Assuch, Apprendi’ sapproachdifferssgnificantly fromclose-
factored andyss of Alemendarez-Torres and Jones. In Apprendi, the Court does not adopt the close-
textura reading of the satute asit had in Alemendarez-Torresandin Jones. There areno lig of factors,
no comparisons to other statutes, and no attempt to try to parse what Congress intended in the entitled
enhancement or what it had traditiondly done. Rather, Apprendi chartsabright line. As Justice Stevens
unequivocdly states. “Other than the fact of a prior conviction, any fact that increases the pendty for a
crime beyond the prescribed statutory maximum must be submitted to a jury, and proved beyond a
reasonable doubt.”*® What this can be taken to mean is that any dement which has the effect of raising a
maximum sentence, aside from prior conviction, can no longer be considered a sentencing enhancement.

Rather, it is an element that must be proved beyond a reasonable doubt to ajury.
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This chart illugtrates the line-up in the rdevant cases. The shifting of a doubting Justice

Thomas usudly determines the outcome:

2000 Apprendi 5-4 2000 Castillo 9-0
Majority Dissents Majority
Stevens (a) O’ Connor (d) Breyer (a) Kennedy
Scdia(c) Rehnquist Rehnquist Souter
Souter Kennedy Sevens Thomas
Ginsberg Breyer (d) O’ Connor Ginsberg
Thomas (C) Scdia

1999 Jones 5-4 1998 Almendarez-Torres 5-4

Majority Dissents Majority Dissents
Souter (a) Kennedy (d) Breyer (a) Scdia(d)
Stephens Rehnquist Rehnquist Sevens
Scdia O’ Connor O’ Connor Souter
Thomas Breyer Kennedy Ginsberg
Ginsberg Thomas

(a) authored opinion  (b) authored concurrence (c¢) authored dissent
3. Do enhancement facts need to be proved at trial and alleged in the indictment?
Apprendi cearly stands for the proposition that — at least in some cases — facts that
increase a defendant’ s punishment must be proved beyond a reasonable doubt at trid. Must those same
facts dso be dleged in an indictment or complaint?
At firg blush this seems a smple question; it isamatter of hornbook law that eements of
an offense must be aleged in an indictment and notice provided to the defendant.*® Justices Thomas and

Scdia echoed this principle in their Apprendi concurrence: “Inorder for an accusation of acrime (whether
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by indictment or some other form) to be proper under the common law, and thus proper under the
codificationof the common-law rightsin the Fifth and Sixth Amendments, it must dlege dl ements of that
crime; likewise, in order for ajury trid of acrimeto be proper, al dements of the crime must be proved
to the jury (and, under Winship, proved beyond a reasonable doulbt).”#*

On a closer reading of Apprendi, however, the issue becomes a bit more thorny. As
discussed in Question Two above, the mgority in Apprendi was forced to deal withthe Court’ s previous
decison in Almendarez-Torres. Two options readily presented themselves. Firg, the Court could
overruleitstwo-year old decison in Almendarez-Torres. If it didn’'t do soinApprendi, the Court came
tantdizingly close.  With the enthusasm of a recent convert Justice Thomas strongly suggested that
Almendarez-Torres has been overruled by Apprendi, or is at least destined for the jurisprudentia dust
bin.*? The mgority in Apprendi aso questioned the older opinion, observing that “it is arguable that
Almendarez-Torres wasincorrectly decided, and that alogica gpplication of our reasoning today should
apply if the recidivist issue were contested.”*

The second course available to the Court was to limit Almendarez-Torres to “its unique
facts.”* Themgority inApprendi observed that Almendarez-Torresinvolved aguilty pleato agrand jury
indictment. “The specific question” in the case therefore “ concerned the sufficiency of the indictment.”
Because the defendant in Almendarez-Torres had pleaded guilty to an indictment and had, at the plea,
admitted earlier convictions for three aggravated felonies * no question concerning the right to a jury trid
or the standard of proof that would apply to acontested issue of fact was before the Court.”* Asthe

Court explained, “thereisavast difference between accepting the vdidity of aprior judgment of conviction
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entered in a proceeding in which the defendant had the right to a jury tria and the right to require the
prosecutor to prove guilt beyond areasonable doubt, and dlowing the judge to find the required fact under
alesser standard of proof.”4

Assumingarguendothat Apprendi did not overrule Almendarez-Torres, thetwo opinions
must be reconciled. One way to do so may be asfollows: both decisons require that al eements of an
offense be dleged in the indictment. Almendarez-Torres did not view the fact of a prior conviction asan
eement of the offense — after Apprendi, it may be. The absence of an dement from an indictment,
however, does not riseto the level of condtitutiona error when the defendant pleads guilty and admitsthe
missing fact at hisor her plea.*’” This may particularly be true when the missing factua element comes
bundled with due process protections of its own, asis the case with prior convictions.*®

These factua digtinctions have red repercussions for how an Apprendi argument is cadt,
depending on the procedural posture of the chdlenge. If a al possble atrid seems the best route to
preserve Apprendi issues for apped. Inthe Northern Didrict of Cdifornia, for example, after Apprendi
Assgant Federal Public Defenders have refused to pleato illegd reentry charges and ingtead insst on
dipulated-fact bench “trids.” The sole disputed fact inthesetrids is the prior aggravated felony, to which
there is no dipulation and which the government has (briefly) refused to prove. At the close of the
government’ s case” the defense movesfor a Judgment of Acquittal asto 8 U.S.C. § 1326(b), acrime that
carries a twenty-year maximum if the defendant has a prior aggravated felony. [If the defense ultimetdy
prevails on gpped and an aggravated felony isandement of anillegd reentry convictionunder 8U.S.C. §

1326(b), the argument will not have been waived by aplea. Instead —asin Apprendi —the chdlenge has
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been framed as a sufficiency of evidenceissue, with the higher standard of proof and greater due process
protections that come with such an attack.”® At stake? Potentidly a four to six year savings for dien
defendants who have only been convicted of 8 U.S.C. § 1326(a), which carries a two year maximum
sentence.

After enduring several of these chalenges, and after the Department of Justice issued a
confidential Apprendi memorandum in July of 2000, the Northern Didtrict of Cdifornia United States
Attorney’s Office switched its policy and will now dlege the prior aggravated fdony in § 1326
indictments>

If the United States Attorney is less accommodeting in your didrict and stipulated fact
“trids’ are not an option, another possbility is a pre-plea, pre-tria chalenge to the aufficiency of the
indictment and no admission of the enhancement fact at the change of plea. One argument in this
procedura posture is that asameatter of Statutory construction Almendarez-Torres did not require proof
of aprior conviction, but after Apprendi Due Process protections require that this enhancement fact be
treated as an“implied necessary d ement” that must be indluded inthe indictment.>* I the chdlengeistimely
raised and the enhancement fact of a prior convictionis ultimately deemed to be an essentia dement of the
subgtantive offense, the indictment suffers afatd flaw that is not subject to harmlesserror andysis but must
instead be dismissed.>?

If apleais unavoidable or if the Apprendi issueisfirs being raised on direct appedl, there
islittle choice but to challenge the lack of notice from an indictment that omits an enhancement fact.> In

this Stuation it may be possible to distinguish Almendarez-Torres because the defendant has (hopefully)
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not admitted the missing enhancement fact at the change of plea.
4, What statutes should be flagged for Apprendi challenges?

The statutes most obvioudy vulnerable to an Apprendi chdlenge are those that prohibit
offense conduct and specify amaximum sentence for that conduct, then (typicaly in the same section),
provide for a greater maximum sentence if an additional fact or facts exis. The best example of thisis
Section 841 of Title 21, which prohibits the manufacture and distribution of controlled substances. Asis
discussed morethoroughly in Question Five below, in a post-Apprendi memorandum order the Supreme
Court has strongly suggested that the amount of drugs is an enhancement eement under 21 U.S.C. §841
and must accordingly be pleaded in an indictment and proved a trid.>*

Apprendi isadecison with repercussons far beyond the New Jersey hate crime statute
and federa drug laws. The dissent in Apprendi worried that “in light of the adoption of determinate-
sentencing schemes by many States and the Federal Government, the consequences of the Court’s and
Justice Thomas' rules in terms of sentencing schemes invdidated by today’s decision will likely be
severe.”® Creativity by the defense bar will help to redlize the dissent’s concerns.

One example of a vulnerable gtatute is the federal money laundering law, 18 U.S.C. §
1956. It providesfor afine of not more than $500,000 “or twice the value of the propertyinvolvedin
the [money laundering] transaction, whichever is greater.”*® If the government seeks a fine of over
$500,000 at sentencing, after Apprendi it must alege inthe indictment that property worth over $250,000
was involved in the laundering and prove that amount beyond a reasonable doubt &t trid.

For thoseinvolvedinindigent defense, finesin excess of haf-a-million dollars may not be
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of great concern. Alien smuggling, however, is a common charge — especialy in the border didricts.

Section 1324 of Title 8 provides for a maximum sentence of five yearsfor many types of diensmuggling.®

If, however, the smuggling was done “for the purpose of commercid advantage or privatefinancid gan,”

the maximum sentence dimbs to ten years.® After Apprendi, Fifth and Sixth Amendment protections

require that this fact — the purpose that motivated the smuggling — must be aleged in the indictment and

proved beyond a reasonable doubt at trid.>®

A survey of the federa crimina and immigration codes™ reved's three broad categories of

statutes affected by Apprendi.

The firg category includes statutes that increase a maximum custodial sentence
based upon the existence of a substantive fact. The amount of drugsinvolved,®
the motives for dien smuggling,®® the impact of arimind activity on a financid
inditution,®® or whether serious bodily injury results or a dangerous weapon was
used® — each of these enhancement factors must be pleaded and proved as
ubgtantive elements of their respective offenses.

The second category includes statutes with fine amountstiedto the amount of loss.
As mentioned above, the money laundering statute is one such example. Other
examples indlude the federal bribery statute,® misuse of public funds® and the
financing of extortionate extensons of credit.®’

Thefinal, and most controversid, category encompasses statutestheat providefor
greater maximum sentences based on a defendant’s prior convictions. Section
841 of Title21 includes prior convictions dong withdrug amounts as enhancement
factors.®® Misdemeanorsillega reentry charges are transformed to felonies upon
a finding of a prior conviction,® illegd reentry cases see a ten-fold increase in
sentencing exposure,” and fraud maximum sentences double.”™

Asisdiscussed morefully below, gunsand priorsare intimatdy linked inthe federd crimind

code and previous convictions can be the sngle most important factor in many gun conviction sentencing



An Apprendi Primer: The Virtues of a Doubting Thomas DRAFT DRAFT DRAFT
Page 19

ranges.” The“prior conviction” enhancement factor, unfortunately, isthe areaof grestest uncertainty after
Apprendi. Did Apprendi overrule Almendarez-Torres tolerance of prior convictions as sentencing
factors? Did Apprendi limit the Almendarez-Torres decison to cases involving a chalenge to the
indictment wherethe prior conviction is admitted at the change of plea? These questionswill be the foca
point of litigation until the Supreme Court revists the Almendarez-Torres decison.

5. How does Apprendi impact current drug cases?

The Supreme Court wasted little time after delivering the Apprendi decision before
goplying it to statutes outside of the immigrationcode. 1n amemorandum order issued three days after the
Apprendi opinion, the Court reversed a Tenth Circuit decision that had treated the amount of drugsasa
sentencing factor rather than an enhancement element. The order remanded the case for reconsideration
inlight of Apprendi.”™

After Apprendi, (and, perhaps more importantly, after the Jones memorandum order),
federal appelate courts have not hesitated to gpply the case to drug Statutes. As of early August, 2000,
post- Apprendi federa appellate courts were unanimous that the Supreme Court decision required proof
of drug amounts at trid, and beyond a reasonable doubt, under the enhancement factors found at 21
U.S.C. § 841(b).™

If the decisons of the Eighth Circuit areany indication, however, defendantsafter Apprendi
will ill have to struggle to avoid winning the (drug) battles yet losing the (drug) wars. In United States
v. Sheppard, for example, the Eighth Circuit conceded that —inleast in some drug cases— Fifthand Sixth

Amendment protections identified in Apprendi would require that a finding of drug amounts be submitted
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to the jury and found beyond areasonable doubt.”™ The Court in Sheppard found, however, that any error
before the didtrict court was harmless because a drug amount had been aleged in the indictment and a
specia verdict formregarding amounts submitted to the jury.” The Eighth Circuit concluded thatApprendi
did not require proof that a defendant knew the amount or type of drugs involved in a conspiracy.
Moreover, in Sheppar dthe Court of Appedl s dropped aworrisomefootnote, observing that the mandatory
minimum of 240 months in prison that the defendant recaived was within the twenty year maximum for a
methamphetamine offense under § 841(b).”

Another danger is drug sentences that fall within stacked concurrent statutory maximums.
In United States v. Henderson, for example, a West Virginia district court undertook a particularly
thoughtful and in-depth andyss of Apprendi, thedecision’ slineage, and the equitable concernsthat support
areguirement of proof at tria for enhancement facts.”® Whilethe court concluded that theamount of drugs
isan eement of a § 841 offense, it nonetheless imposed a thirty-five year termof imprisonment for adrug
conspiracy (inexcess of the twenty-year basic statutory maximumfound in§ 841). It arrived at the thirty-
five year range under the federa sentencing guidelines by running the twenty year maximum sentences for
three counts consecutively.” Federa defendershavealready reported that various Assistant United States
Attorneys have adopted this Srategy, and are seeking higher maximum sentences by stacking drug counts.

After Apprendi, the issue of consecutive versus concurrent sentences will obvioudy
become much more important. For example, beating one count in a federa drug conspiracy case was
formerly apyrrhicvictory, becauserdevant conduct drug amounts on other countswould inevitably elevate

theguiddinerange. A “not guilty” verdict on adrug count after Apprendi, however, will have two results.
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it could lower the overdl drug amount range for guideline calculations, and it will deprive the government
of another twenty-year statutory maximum sentence to stack towards a higher guideline range.
A. Mandatory Minimum Sentencesand Apprendi
The Eighth Circuit was more direct, and even less encouraging, in United States v.
Aguayo-Delgado — ddlivered the same day as the Sheppard opinion.2 In Aguayo-Delgado, there was
no pretensethat the jury was ever givenjury ingtructions regarding drug amounts. The district court made
afinding of drug amountsat sentencing based onthe presentence report, and the defendant contested that
amount. When presented with these facts, the Eighth Circuit conceded that much of its prior casdaw was
no longer valid after Apprendi: drug amounts were now eements of the offense®
The Eighth Circuit nonethel ess affirmed the convictionand the sentence of 240 months, the
mandatory minmum in the case.  Employing an andysis that promises to bedevil future Apprendi
chdlenges, the Court in Aguayo-Del gado digtinguished mandatory minimum sentences fromthose statutes
that raise the maximum possible sentence:
Theruleof Apprendi only applieswhere the non-jury factua determination increases the
maximum sentence beyond the statutory range authorized by the jury’ sverdict. If thenon-
jury factua determination only narrowsthe sentencing judge' s discretion within the range
already authorized by the offense of conviction, such as with the mandatory minimums
applied to Aguayo-Delgado, then the governing condtitutiona standard is provided by
McMillan.®
This par of Eighth Circuit cases illustrate what promises to be a centrd issue in future

Apprendi litigation; whether enhancement factsthat increase mandatory minimum sentences but that do not

increase a Satutory maximum sentence must be aleged and proved.



An Apprendi Primer: The Virtues of a Doubting Thomas DRAFT DRAFT DRAFT
Page 22

The Apprendi decison itsdf is carefully vague on the issue of mandatory minimum
sentences. The mgjority discusses mandatory minimum sentences in the context of the Court’s prior
decison in McMillan v. Pennsylvania, an opinion that had tolerated proof of enhancement facts by a
preponderance of evidencefor astate statute that resulted ina mandatory minimum sentence.® The Court
limited McMillan to cases that do not produce a sentence “more severe than the statutory maximum for
the offense established by the jury’s verdict,” but “reserve[d] for another day” whether the narrower
holding of McMillan would survive® Justices Thomas and Scalia were less circumspect in their
concurrence; Justice Thomeas thought “it clear that the common-law rule [requiring proof of the
enhancement fact] would cover the McMillan situation of a mandatory minimum sentence.”®®

The find word on Apprendi and mandatory minimum sentences mugt, in dl likelihood,
await a decison from the shifting mgorities on the Supreme Court. In the interim, one of the most
important post- Apprendi fightswill be to extend the reasoning of the opinion to the many crimind Statutes
providing for mandatory minimum sentences®

B. Apprendi and the Disclosure of Drug Prosecution I nformants

Animportant ancillary consequence of treating drug amounts as e ements of adrug offense
isthe pre-trid disclosure of informants. The concept of “sentencing entrgpment,” where an informant or
agent induces a defendant into dedling inamounts beyond ther typica experience or predispostion, isnow
fairly well-accepted in federd courts® If, however, theamount of drugsis now a substantive dement of
the offense entrapment by aninformant becomesatrial, rather than sentencing, defense. Disclosure of the

informant — a percipient witness to the entrgpment — should accordingly be compelled before the
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government’s case-in-chief a trid %
6. How does Apprendi impact current gun cases?

Whether ultimately characterized as “sentencing factors’ or “subgstantive dements” it is
indisputable that facts that increase custodia sentencesare peppered throughout the federal gun statutes.
The Armed Career Crimind Act,®® ubiquitous § 924(c) charges,® and even the smple act of illegdly
“trandaring” a firearnt™ al provide for greater sentences that can be triggered by enhancement factsin
addition to the underlying offense conduct.

Three weeks before the Apprendi decision, the Supreme Court signaled that it would be
looking at enhancement facts in gun statutes with a fresh — and skeptical — eye. In Castillo v. United
States, the Court undertook a statutory interpretation of 18 U.S.C. § 924(c).*? This statute prohibitsthe
use or carrying of afirearm in relaion to a crime of violence, and provides for a dramatic increase in the
pendty provison if the firearm isa“machinegun.” The Court concluded that Congress had intended the
use or carying of a“machinegun” to be separate crime that must be alleged and proved before the jury.
Apart from “the doctrine of conditutiona doubt” arising from the treatment of enhancement facts as
sentencing factors, the Court concluded that relevant words used in the statute created a separate
ubgtantive crime.®

The Cadtillo decision provides interesting reasoning that should prove useful in future gun
chdlenges. The Court identified a potential conflict that could arise between a judge and jury if “the
meachinegun matter [was l€ft] to the sentencing judge.” Thejury could find that one gun was “used” in the

offense, while the sentencing judge may find a different firearm is amachinegun.®* The Court in Castillo
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aso concluded thet the length and severity of an added mandatory minimum sentence weighed in favor
of treating the offense-related words, “use of amachinegun,” as referring to an eement.®

Despite this promising start, attempts to characterize enhancement facts as substantive
eementsingun satutes are likely to encounter the same * mandatory minimun’ digtinctionadvanced by the
appellate courtsinthe drug context. The Eighth Circuit, for example, hashed in apost-Apprendi decision
that 18 U.S.C. 8 924(c) does not include a separate dement of “brandishing” that must be aleged in the
indictment and proved at trid to warrant aseven-year mandatory minimum sentence® In United States
v. Carlson, the Eighth Circuit based itsandysisin part onthe fact that § 924(c) does not raisethe statute's
maximum possible sentence, but rather provides for a mandatory minimum punishment.®”  Although the
Court in Carlson did discuss the Supreme Court’ sdecisoninCastill o, it avoided Castill 0’ streatment of
mandatory minimum sentences.

Gun gatuteswell-illustrate both the opportunities and dangers presented by the Apprendi
decison. The Armed Career Crimina Act (“ACCA”) is one example. Like the hate crime dtatute in
Apprendi, the ACCA increases the maximum statutory sentence for the base offense upon afinding of
enhancement facts.® Those enhancement facts are three prior convictions for violent felonies or serious
drug offenses. Before Apprendi, the Circuitswere unanimous that these enhancement factsare sentencing
factors that need not be proved &t trial .

After Apprendi, Fifthand Sixth Amendment protections may require that the government
prove these enhancement facts at trid. Thismay, however, bethe last type of “protection” that an ACCA

defendant would want — proof of three violent or serious drug convictions entered as evidence before the
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jury in the government’s case in chief. While stipulations may somewhat mitigete the prejudicia effect of
such proof,*® bifurcation of the “ prior convictions’ element from the other elements of the gun possession
offense may not be possible.!®

Another practica concernis that apleading and proof requirement for prior convictions
in ACCA cases may wake deeping giants. Many Armed Career Crimina defendants have snuck by
harried prosecutors and probation officers unnoticed and have received draight felon-in-possession
sentences.  These cases will not benefit from the unwanted attention that the pleading and proof
requirements will generate in the pre-indictment setting.

7. How does Apprendi impact on Almendarez-Torres, or, is Apprendi’s holding alien to
reentries?

The vdidity of Almendarez-Torres holding is questionable. The Court, in Apprendi,
admitted that “itisarguablethat Almendarez-Torreswasincorrectly decided, and that alogica application
of our reasoning today should apply if the recidivist issue were contested . . .1%” The Apprendi Court
sought to limit Almendarez-Torresto its“uniquefacts” In Almendarez-Torres, the defendant did not
contest his prior convictions, but rather admitted al threeat aplea. The implication was that the decison
would be different if the prior convictions were contested or chalenged. The distinction is one without a
red difference when it comes to the on two congtitutiond principles of due process and trid by jury. As
such, itishard to see how Almendarez-Torres can be reconciled with Apprendi unless the Court does
make a“recidivist exception.”'®® The Court, in such an approach, would stress the traditiond role that

recidivism playsin sentencing, and the fact that a prior conviction can be consdered as having had adue
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processimprimatur. 1 If the Court carved out this exception, it would recognize that not al facts were
created equal. Prior convictions, because of what they are and because of the precedentiad weight of
Almendarez-Torres, would be for the sentencing court to determine enhancement. Recidiviam, asamatter
of proof for the jury, would be read out of the Congtitution.

It is equally possible that the four dissentersin Almendarez-Torres can now count on
Justice Thomeas for a reconsderation. Justice Thomas, who had been in the fivejustice mgority in
Almendarez-Torres, wrote aconcurring opinion in Apprendi whichhe plainly stated that he had erred in
thet decison. A clearer invitation for reconsideration could not be made. Counsel must be aware of the
possihility that Almendarez-Torres will be revisited or overruled. As such, inillegd re-entry cases under
8 U.S.C. 8§ 1326 where prior convictions are not adleged but are used as enhancements under 8 U.S.C.
§ 1326(b)(2), counsdl should chalenge the indictment. If successful, the defense would then face only a
two year statutory maximum under 8 1326(a). This challenge can be made pretrial, in a motion for
judgment of acquittal, or preferably, both.

In the plea context, a challenge to the enhancement is also viable. There is the risk,
however, thet if the defense concedes the fact of aprior conviction the Apprendi chalenge will have been
walved. Asthisissuework itsway through the courts, counsd might be able to usethe uncertainty to his
or her advantage in negotiating a better pleaoffer. After dl, proving prior convictionsis not difficult and
prior convictions are extremely prgudicid at trid. For immigration cases, therefore, Apprendi may be
most valuable as bargaining leverage.

8. How does Apprendi impact old cases— on appeal and habeas?
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Thereare no shortage of questions left unanswered by Apprendi, but one of the foremost
policy questions is the impact of the decision for cases on appea and for habeas petitions. Federa
Defender Offices across the country have aready been inundated with cals fromformer clients and from
Crimind Justice Act pand attorneys, seeking advice on the application of the decision to the appdlate
phase of a case.

Inthefaceof a potentid tida wave of new litigationon old cases, it may be useful to engage
in some triage and categorize the cases most likely to be affected by Apprendi.

A. Cases Currently on Appeal

A dgnificant category of appellate cases will invalve those defendants who sustained a
convictionbefore Apprendi, but whose appeal was not fina before the decison wasissued. Unlessthose
defendants had the benefit of an extraordinarily prescient attorney,'® an Apprendi chalenge was probably
not made to the indictment or &t tridl.

The most obvious chalengeson gpped lie to sentences that exceed a Statutory maximum
due to enhancement facts not proven at trid. Thetrick, of course, isto identify these statutes. Title 21
Section 841 comesto mind, but closeexaminationof the statute revea s that convictions for most prohibited
drugs result in no less than a twenty-year maximum sentence — regardless of drug amounts, prior
convictions, use of guns, or injury during the transactions.'® The Supreme Court’'s memorandum order
inJonesis of little hep, for the sentencesinthe Tenth Circuit opinionthat was reversed exceeded the base
twenty year maximum. %’

Moreover, there may be a (regrettable) trend towards stacking drug counts, producing
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ample maximum sentence ranges within which to impose a guiddine sentence.

For drug counts, therefore, the most likely candidates for appellate attack are sentences
in non-marijuana drug cases in excess of twenty years—and preferably, cases that did not involve more
than one count of conviction.

Marijuanacasesmaya sobe afruitful areafor appellate chalenges. Unlikeother controlled
substances, possession of marijuanafor sale has a rdatively low five year statutory cap absent proof of
higher amounts.1® Marijuanasentencesin excess of fiveyears—and paticularly, in casesarising fromonly
one count of conviction —may be vulnerable.

The rare case that involves fines or supervised releaseterms in excess of a base statutory
amount aso fdl within thisfirg, promising, leve of potentia appelate review.

A second (and less aure) leve of gppelae chalenges focus on mandatory minimum
sentences. Other federd circuits will hopefully rgject the Eighth Circuit’s gpproach towards mandatory
minimums after Apprendi, and a dreuit split may encourage the new Apprendi mgority to revist the
Court’sdecison in McMillan.

Further down the triage lig are cases that involve proof of prior convictions. 1llega reentry
(8 1326(h)) cases, ACCA and Career Offender sentences, and drug sentences enhanced by prior
convictions are among the candidatesin thisarea. There aretwo man hurdlesfor thesetypes of appeals.
Firg, the status of Almendarez-Torres— and whether recidivism is an enhancement eement or sentencing
factor—isdill undecided. A second problem isfor those defendantswho pleaded guilty pursuant to written

plea agreements and admitted the prior conviction in the agreement or in the plea colloguy.®
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B. Habeas Cases

Is Apprendi retroactive? That smple question will inspire countlesslaw review articles,
be the focus of discussion at habeas conferences, and promises to generate considerable litigation until
decided by the Supreme Court. This overview article cannot begin to address the complexities of the
potentia retroactive application of the Apprendi decison. We can, however, highlight some issues that
are mogt likely to arise in the habeas context.

Onthe substantive front, capital habeaslitigantsare likdly to focus on the structure of gate
death pendty statutes and argue that the codes fal to present aggravaing factors as dements. This
argument has, unfortunately, aready been rglected by a digtrict court in New York, which hdd that
“aggravatingfactorsare sentencing considerations, and not an dement of aseparate arime that diginguishes
capital murder in aid of racketeering from non-capital murder in aid of racketeering.”11°

Procedurdly, a centra issue in habess litigation will be the vehicle in which an Apprendi
chdlenge can beraised. A useful —though disappointing —anaysis of this procedurd maze and Apprendi
has been provided by the Firg Circuit in Sustache-Rivera v. United States. In Sustache-Rivara, the
Court of Appeds conceded that the Apprendi mgjority now arguably views the statutory andyds in
[Nathaniel] Jones as “conditutiondly compeled.” The First Circuit nonetheless concluded that the
Apprendi ruewas*“ not retroactive to cases on collatera review.**! The Court accordingly held that the
car jacking defendant’ s claim was barred on a second or successive habeas petition.

0. Does Apprendi overrule the Sentencing Guiddines?

Dissenting in Apprendi, Justice O’ Connor warned:
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The actud principle underlying the Court’ s decison may
be that any fact (other than prior conviction) that has the
effect, in read terms, of increesng the maximum
punishment beyond and otherwise applicable range must
be submitted to ajury and proved beyond a reasonable
doubt . . . the principle thus would apply not only to
schemes like New Jersey’s under which a factua
determination exposes the defendant to a sentence
beyond a prescribed statutory maximum, but also to al
determinant-sentencing schemes in which the length of a
defendant’ s sentence within the statutory range turns a
specific factua determindions (e.g. the Federal
Sentencing Guiddines).  Jugtice Thomas essentialy
concedes that the rule outlined in his concurring opinion
would require the invalidation of the sentencing
guiddines !

Clearly Jugtice O’ Connor believes that Apprendi is the death kndl of the Federa
Sentencing Guidelines, and indeed of dl guiddine systems. It could well be that after Apprendi all facts
must be aleged to the jury. However, the dissent’ s reports of the guidelines degth of the guidelines may
be greatly exaggerated.

The andlyss in Apprendi revedsthat an increase in the maximum pendty by an dement
must be proved beyond areasonable doubt. Guiddine systems canwork within maxi